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Federal Acquisition Regulation 36.103

are required to be performed or ap-
proved by a person licensed, registered,
or certified to provide such services;

(2) Professional services of an archi-
tectural or engineering nature per-
formed by contract that are associated
with research, planning, development,
design, construction, alteration, or re-
pair of real property; and

(3) Such other professional services of
an architectural or engineering nature,
or incidental services, which members
of the architectural and engineering
professions (and individuals in their
employ) may logically or justifiably
perform, including studies, investiga-
tions, surveying and mapping, tests,
evaluations, consultations, comprehen-
sive planning, program management,
conceptual designs, plans and specifica-
tions, value engineering, construction
phase services, soils engineering, draw-
ing reviews, preparation of operating
and maintenance manuals, and other
related services.

As-built drawings, see record draw-
ings.

Construction means construction, al-
teration, or repair (including dredging,
excavating, and painting) of buildings,
structures, or other real property. For
purposes of this definition, the terms
buildings, structures, or other real prop-
erty include but are not limited to im-
provements of all types, such as
bridges, dams, plants, highways, park-
ways, streets, subways, tunnels, sew-
ers, mains, power lines, cemeteries,
pumping stations, railways, airport fa-
cilities, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jet-
ties, breakwaters, levees, canals, and
channels. Construction does not in-
clude the manufacture, production, fur-
nishing, construction, alteration, re-
pair, processing, or assembling of ves-
sels, aircraft, or other kinds of per-
sonal property.

Contract, as used in this part, is in-
tended to refer to a contract for con-
struction or a contract for architect-
engineer services, unless another
meaning is clearly intended.

Design, as used in this part, means
defining the construction requirement
(including the functional relationships
and technical systems to be used, such
as architectural, environmental, struc-
tural, electrical, mechanical, and fire

protection), producing the technical
specifications and drawings, and pre-
paring the construction cost estimate.

Design-bid-build, as used in this part,
means the traditional delivery method
where design and construction are se-
quential and contracted for separately
with two contracts and two contrac-
tors.

Design-build, as used in this part,
means combining design and construc-
tion in a single contract with one con-
tractor.

Firm, as used in this part in conjunc-
tion with architect-engineer services,
means any individual, partnership, cor-
poration, association, or other legal en-
tity permitted by law to practice the
professions of architecture or engineer-
ing.

Plans and specifications, as used in
this part, means drawings, specifica-
tions, and other data for and prelimi-
nary to the construction.

Record drawings, as used in this part,
means drawings submitted by a con-
tractor or subcontractor at any tier to
show the construction of a particular
structure or work as actually com-
pleted under the contract.

Shop drawings, as used in this part,
means drawings submitted by the con-
struction contractor or a subcontrac-
tor at any tier or required under a con-
struction contract, showing in detail
(1) the proposed fabrication and assem-
bly of structural elements, (2) the in-
stallation (i.e., form, fit, and attach-
ment details) of materials or equip-
ment, or (3) both.

Two-phase design-build selection proce-
dures, as used in this part, is a selec-
tion method in which a limited number
of offerors (normally five or fewer) is
selected during Phase One to submit
detailed proposals for Phase Two (see
subpart 36.3).

[48 FR 42356, Sept. 19, 1983, as amended at 51
FR 36972, Oct. 16, 1986; 54 FR 13336, Mar. 31,
1989; 54 FR 19827, May 8, 1989; 56 FR 29128,
June 25, 1991; 62 FR 272, Jan. 2, 1997]

36.103 Methods of contracting.
(a) Contracting officers shall acquire

construction using sealed bid proce-
dures if the conditions in 6.401(a) apply,
except that sealed bidding need not be
used for construction contracts to be
performed outside the United States,
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its possessions, or Puerto Rico. (See
6.401(b)(2).)

(b) Contracting officers shall acquire
architect-engineer services by negotia-
tion, and select sources in accordance
with applicable law, subpart 36.6, and
agency regulations.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

36.104 Policy.
Unless the traditional acquisition ap-

proach of design-bid-build established
under the Brooks Architect-Engineers
Act (41 U.S.C. 541, et seq.) or another
acquisition procedure authorized by
law is used, the contracting officer
shall use the two-phase selection proce-
dures authorized by 10 U.S.C. 2305a or
41 U.S.C. 253m when entering into a
contract for the design and construc-
tion of a public building, facility, or
work, if the contracting officer makes
a determination that the procedures
are appropriate for use (see subpart
36.3). Other acquisition procedures au-
thorized by law include the procedures
established in this part and other parts
of this chapter and, for DoD, the de-
sign-build process described in 10
U.S.C. 2862.

[62 FR 272, Jan. 2, 1997]

Subpart 36.2—Special Aspects of
Contracting for Construction

36.201 Evaluation of contractor per-
formance.

(a) Preparation of performance evalua-
tion reports. (1) The contracting activ-
ity shall evaluate contractor perform-
ance and prepare a performance report
using the SF 1420, Performance Evalua-
tion (Construction Contracts), for each
construction contract of—

(i) $500,000 or more; or
(ii) More than $10,000, if the contract

was terminated for default.
(2) The report shall be prepared at

the time of final acceptance of the
work, at the time of contract termi-
nation, or at other times, as appro-
priate, in accordance with agency pro-
cedures. Ordinarily, the evaluating of-
ficial who prepares the report should be
the person responsible for monitoring
contract performance.

(3) If the evaluating official con-
cludes that a contractor’s overall per-
formance was unsatisfactory, the con-
tractor shall be advised in writing that
a report of unsatisfactory performance
is being prepared and the basis for the
report. If the contractor submits any
written comments, the evaluating offi-
cial shall include them in the report,
resolve any alleged factual discrep-
ancies, and make appropriate changes
in the report.

(4) The head of the contracting activ-
ity shall establish procedures which en-
sure that fully qualified personnel pre-
pare and review performance reports.

(b) Review of performance reports. Each
performance report shall be reviewed
to ensure that it is accurate and fair.
The reviewing official should have
knowledge of the contractor’s perform-
ance and should normally be at an or-
ganizational level above that of the
evaluating official.

(c) Distribution and use of performance
reports. (1) Each performance report
shall be distributed in accordance with
agency procedures. One copy shall be
included in the contract file. The con-
tracting activity shall retain the re-
port for at least six years after the
date of the report.

(2) Before making a determination of
responsibility in accordance with sub-
part 9.1, the contracting officer may
consider performance reports in ac-
cordance with agency instructions.

[48 FR 42356, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 54 FR 48989, Nov. 28,
1989]

36.202 Specifications.

(a) Construction specifications shall
conform to the requirements in part 11
of this regulation.

(b) Whenever possible, contracting
officers shall ensure that references in
specifications are to widely recognized
standards or specifications promul-
gated by governments, industries, or
technical societies.

(c) When brand name or equal descrip-
tions are necessary, specifications
must clearly identify and describe the
particular physical, functional, or
other characteristics of the brand-
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